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SUPREME COURT OP APPEALS OP VIRGINIA. 

EICHMOND. 

Southern Railway Co. v. Glenn's Administrator.* 

December 6, 1900. 

Statute of jeofails — Power of Supreme Court of Appeals to correct clerical error — 
Code, section 3451, as amended. The Supreme Court of Appeals is without 
power to correct a clerical error in its own decrees when the application for 
relief is made after the expiration of the term at which the decree was ren- 
dered, or after the expiration of the period within which a petition for a re- 
hearing may be filed. 

Upon a petition filed at the Staunton term, 1900, by the Southern 
Railway Company, praying that the court enter an order amending its 
decree of June 15, 1900, in order that said decree may properly express 
the judgment of the court as set forth in its opinion filed. Denied. 

The facts set forth in said petition were substantially the following: 

That there are certain clerical errors in a decree entered by this 
honorable court on the 15th day of June, 1900, by which petitioners 
are embarrassed in the further prosecution of this cause, as follows: 

First. That the parties to the suit are incorrectly stated in said 
decree of June 15, 1900, the appellees being stated as "John M. 
Glenn, personal representative of W. W. Glenn, deceased ; the Phila- 
delphia, Wilmington & Baltimore Railroad Company; the First 
National Bank of Charleston, and John Glenn, Administrator of 
John Glenn, deceased," while the record shows that John Glenn, 
Junior, the personal representative of John Glenn, deceased, is the 
only appellee in this cause, the other parties named having been 
excepted from the creditors taking the appeal, as appears from a certi- 
fied copy of the original writ filed with this petition. 

Second. That in the first paragraph of said decree of June 15, 1900, 
the name of the trustee is improperly stated. 

The court affirmed the decrees of the lower court on all the points 
raised but one, but adjudging that ' ' the said decrees are erroneous in 
so far as they allowed compensation to the trustee, W. W. Glenn, in 
addition to that provided by the terms of the deed of trust." Peti- 
tioners asserted that an examination of the record would show that 

* Reported by M. P. Barks, State Reporter. 
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W. W. Glenn was never trustee of the National Express and Trans- 
portation Company, but was the plaintiff in the original suit, and died 
before the suit was actively prosecuted, and before the appointment of 
the substituted trustee. The trustee was John and not W. W. Glenn, 
and it was prayed that said decree be corrected accordingly. 

Third. That said decree gave judgment for costs against John M. 
Glenn, the personal representative of W. W. Glenn, deceased. 

Petitioners set forth, as above stated, that John M. Glenn, the per- 
sonal representative of W. W. Glenn, deceased, was not properly an 
appellee in the proceeding, the only appellee being John Glenn, Jr. , 
the personal representative of John Glenn, deceased, as was shown by 
the record; and that the judgment for costs should have been given 
accordingly. 

On the question of the power of the court to correct clerical errors in 
its decrees, after term ended, Mr. John Howard, Jr., and Messrs. Mun- 
ford & Anderson, for the Southern Railway Company, submitted the 
following points: 

I. THE DOCTRINE AT COMMON LAW. 
The attention of the court in this connection is respectfully called to the dis- 
tinetion made by the authorities between the correction of errors which are cleri- 
cal in their nature and errors which are judicial. The first, it is held we believe 
by an unbroken line of authorities, can be corrected by the court after the term 
at which the decree or order is entered ; while errors of the second class, which 
involve a change of the judicial determination of the court, cannot be corrected 
after the term at which the decree or order has been entered. The general doc- 
trine is well stated in 1 Freeman on Judgments (4th ed. ), ch. 4, sec. 71, where 
that author says : 

" The rule that a record admits of no alteration after the term, is obsolete. 
Even in England the judgment may be set right and amended by another part of 
the record, so as to correct any misprision or neglect of the clerk in entering the 
names of the parties or the form of judgment. In all cases the entry of judgment 
may be made to conform to the record and instructions of the court. All courts have 
inherent power to correct clerical errors at any time, and to make the judgment entry 
correspond with the judgment entered." (Italics ours. ) 

In other words, if the entry made correctly expresses the judicial determination 
or the instructions of the court, it matters not how erroneous that determination 
may have been, nor how much it varied from the record, yet after the term at 
which the entry is made has ended the correction cannot be made, for the reason 
that to make such a correction would be to change the decision of the court, and 
would be equivalent to a modification of the judicial decision already rendered^ 
If, however, the judgment actually entered does not correspond to the judicial 
determination of the court, or does not correctly express the instructions of the 
court, it is then merely a clerical error, and since the error does not correctly 
speak the finding of the court, nor express its judgment, the court, where the 
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record shows what was the correct judgment, has the authority to correct the 
clerical errors and make the record correctly express the judgment of the court. 

It is submitted that these principles are supported and sustained by an un- 
broken line of decisions in this State. 

The decisions of the Supreme Court of this State upon the power of the court 
to correct or modify its records after the adjournment of the term may be divided 
into three distinct classes : 

(1) Those cases in which, by clerical error or misprision, the record did not 
correctly express the judgment of the court, or conform to its instructions, and in 
which there was sufficient data in the record to enable the court to make the 
necessary corrections in order that it might conform to the instructions of the 
court ; 

(2) Those cases in which the error complained of was judicial in its character; 
and 

(3) Those cases in which the error was clerical, but there was nothing in the 
record by which the corrections prayed for might be made. 

In the first class the court has permitted the corrections to be made, and in the 
other two has declined to make any corrections. 

1. Cases in which by clerical error or misprision the record did not correctly express the 
judgment of the court, or conform to its instructions, and in which there was sufficient 
data contained in the record to enable the court to make the correction. 
Emory v. Ershine, 7 Leigh, 267: This was a case in which there was a petition 
for supersedeas, which the Court of Appeals rejected, and an order was entered 
accordingly. Afterwards, at the same term, a motion was made for a reconsidera- 
tion, and the court agreed to reconsider, but by inadvertence no entry was made 
setting aside the order denying the supersedeas. The order rejecting the super- 
sedeas thereupon became final. Three years afterwards a motion was made to 
reconsider. In considering this motion, Judge Tucker, president of the court, 
after stating the facts, said : 

"If there was such an order, and it was omitted to be entered by the clerk, the 
case seems to be very nearly, if not exactly similar to that of Beazley v. Owen, 3 
Hen. & Munf. 449. There are other cases also in the books in which similar 
omissions and mistakes have been remedied at subsequent terms of this conrt. . 
. . It seems indeed essential that this court should exercise the power upon 
motion of correcting mere clerical errors or omissions in the orders of the court, 
and I should, therefore, be disposed to proceed to reconsider this case but for some 
considerations peculiar to it." 

He then states that for reasons of an entirely different character, lying in the 
merits of the case, the court would not grant the motion. 

The court will find cited in this opinion not only the case of Beazley v. Owens, 
above referred to, but also Thornton v. Corbin, 3 Call, 232, and Pugh's Ex'or v. 
Jones, 6 Leigh, 299. 

Beazley v. Owens (supra): In this case a judgment was entered, and on motion 
of counsel at the same term a re-argument was granted, and the court instructed 
the clerk to enter an order setting aside the judgment. The clerk not hearing 
the instructions of the court omitted to make the entry, and the question was, how 
the case could be put upon the docket. A note of the above facts was made by 
Judge Tucker at the time. Upon this state of facts the court by its unanimous 
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decision placed the cause on the docket, notwithstanding the fact that the judg- 
ment entered at the former term, and which by error of the clerk had not been 
get aside, was of course final. The action of the court, therefore, was equivalent 
to a correction of its records, and was so regarded. In this case the case of 
Thornton v. Corbin (supra) was cited and approved. 

In the case of Marts Adm'r v. Miller's Ex' or, decided in the Superior Court of 
Chancery for Kichmond (reported in 1 Hen. & Munf. 204), a decree was im- 
properly entered by inattention of counsel who drew it, and at the next term the 
question arose whether it could be amended upon motion. The opinion of the 
court is as follows: 

" The practice of this court heretofore, and of the Federal Court of this place, 
has been inquired into, and it appears that in all cases where by mistake an entry 
has been made it has been rectified upon motion; and where any error has been 
committed by the officers of the court or gentlemen of the bar, it has been cor- 
rected in like manner. Let the decree, therefore, be set aside and be entered now 
as it should have been." 

"VVe have been unable to find any case subsequent to Emory v. Ershine (supra) 
bearing upon this direct point, but it is submitted that the authorities above cited 
are sufficient to show that the doctrine of the common law as laid down by Mr. 
Freeman in his work on Judgments, quoted above, and supported by the decisions 
of other States — some of which are cited in the petition presented to the court in 
this case — has been accepted and acted upon by the Supreme Court of this State 
and may be regarded as the law of this State governing such cases. 

2. Cases in which the error complained of was judicial in its character. 
There are numerous cases in the Virginia reports in which an effort has been 
made, either by petition to rehear, or on a subsequent appeal to correct judicial 
errors in decrees of the Supreme Court after the adjournment of the term at which 
the decrees were entered, and the court has uniformly refused to make such cor- 
rections. Thus in Tovmer v. Lane, 9 Gratt. 262, upon a petition for a rehearing 
at a term subsequent to that at which the court had entered the decree, but before 
the decree had been certified to the court below, on the ground that the decree 
was founded on a mistake in point of fact, the question was whether it was in the 
power of the court to allow the rehearing. By a divided "court it was decided 
that the court could not grant the rehearing. In this case the error complained 
of was an error in the judgment, or judicial determination of the court as to the 
facts in the case, and though the error was apparent by an examination of th« 
record, yet the court refused to rehear its decree, regarding the same as final. 
The same conclusion was reached in Bank of Virginia v. Craig, 6 Leigh, 399; in 
Hives, Adm'r v. Strider's Adm'r, 7 Gratt. 76, in which (at p. 80) Judge Baldwin 
recognizes the doctrine that the court may amend its judgments or decrees for 
clerical errors, and uses the following language: "I need not consider how far 
this court may amend its judgments or decrees at a subsequent term by correcting 
clerical errors in the entries thereof, the question here being of quite a different 
nature;" in Finley v. Trigg's Adm'r, 83 Va. 539; and in Stuart v. Peyton, 97 Va. 
796, where (at p. 814) many of the leading cases are collected. The court will 
observe, however, that in all of these cases the error complained of was judicial 
in its character, and nearly, if not all the efforts were made upon subsequent 
appeals to have the court pass upon the questions which had been determined 
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upon former appeals. As to errors of this character and the power of the court to 
pass upon questions decided in a former hearing the doctrine of course is per- 
fectly clear that the court cannot do so. 

3. Cases in which there is nothing in the record by which the court could make the 
amendment or correction prayed for. 

The leading and most recent case under this head is that of Barnes v. Common- 
wealth, 92 Va. 794, where Judge Buchanan has collected the decisions upon the 
subject in the opinion. 

In Cawood's case, 2 Va. Cases, 527, cited [by Judge Buchanan, the General 
Court distinctly recognizes the power of the court to correct clerical errors or 
misprisions, as will be seen by the quotations made from the opinion by Judge 
Buchanan, at page 79, in which this doctrine is distinctly recognized. 

In Burch v. White, 3 Band, 104, also cited, there was nothing in the record by 
which the amendment or correction prayed for could be made. In deciding the 
case under consideration, Judge Buchanan used the following pertinent language : 

"There is nothing in the record in this case as certified by the clerk of the 
County Court, by which the court of that county could amend it in any of the 
particulars in which it is sought to have it amended, and if the court attempted 
to amend it it would be upon the judge's own personal recollection, or upon 
proofs aliunde. This we have seen cannot be done." 

But the learned judge in delivering the opinion also recognized the principle 
which we have attempted to establish in this memoranda, that the court has the 
power to correct clerical errors where there is anything in the record by which 
the correction can be made. Thus at page 800 he says : 

" Whether the authority of the courts in this State to amend its records after 
the term at which a final judgment has been entered be derived solely from our 
statute, or both the common law and the statute, it is clear that under our statute 
decisions and practice, whatever may be the rule in other jurisdictions, they can 
only make amendments in cases where there is something in the record by which 
they can be safely made, and that amendment can not be made upon the individual 
recollection of the judge, or upon proofs aliunde." 

We have cited the above cases in which the court refused to make the amend- 
ments or corrections prayed for, in order to show clearly the distinction between 
the various classes of cases in which questions of this character have arisen. It 
will be seen by reading the opinions in the cases cited that the learnedjjjudges in 
delivering those opinions have recognized the doctrine that [the court has the 
power, inherent in itself, and without the aid of any statute, to correct clerical errors 
or misprisions, in order to make the records speak the judgments and instructions 
of the court ; and the court has acted upon this doctrine in the cases cited above 
under the first head. 

The errors complained of and which it is sought to have corrected by the peti- 
tion now pending, are clearly clerical in their character, and there is abundant 
matter in the record which will enable the court to make the corrections asked 
for. The record clearly shows that the three creditors excepted from the petition 
for appeal were not actually defendants; that W. W. Glenn was never the trus- 
tee, and therefore naming him as trustee was simply a clerical error ; that the 
personal representative of W. W. Glenn was never a party, and therefore no 
judgment should have been given against him for costs, but that the personal 
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representative of John Glenn, the late trustee, being the only defendant, it was 
the determination and intention of the court to give judgment against him for the 
costs, and the record should so express it. 

II. THE POWER OF THE COURT UNDER THE VIRGINIA STATUTE, 
SECTION 3451 OF THE CODE OF 1887, AS AMENDED BY THE 
ACTS OF 1893-94, P. 376. 

It is believed that even if the rules of practice at common law had not given 
the court the power which it is now asked to exercise, the statute above mentioned 
does confer that power, and was intended to cover cases of this character. That 
portion of the statute applicable to the questions now under consideration reads as 
follows : 

"And the court in which is rendered a judgment or decree in a cause wherein 
there is in the declaration or pleadings or in the judgment or decree any mistake, 
miscalculation or misrecital of any name, sum, quantity or time, when the right 
is in any part of the record or proceedings, or when there is any verdict, report of 
commissioner, bond or other writing whereby such judgment or decree may be 
safely amended . . . may, on motion of any party, amend such judgment or 
decree according to the truth and justice of the case." 

The errors here complained of are clearly mistakes and misrecitals of a name 
within the meaning of this statute, and it is respectfully submitted that the lan- 
guage of the statute, not being restricted to any court or class of courts, should be 
construed to cover all the courts of this commonwealth, including the Supreme 
Court of Appeals ; and that under the express terms of the statute the court is 
authorized to make the amendments prayed for. 

This view is confirmed by reference to the Revised Code of 1819, Vol. 1, p. 
513, sec. Ill, where immediately following the statute, in substance the same as that 
now embraced in our Code, the following language is used: 

"For removing all doubts concerning the courts to which this act may apply, 
be it further enacted that all things herein contained not restricted by their lan- 
guage or by express provision to particular courts shall be the rules of decisions 
and proceedings in all courts whatsoever within this commonwealth." 

This language is not found in the Revised Code of 1849 or any subsequent 
editions of the Code of Virginia, but it may well be inferred that by the enact- 
ment above quoted, it having been settled that the statute was intended to apply 
to all courts, subsequent revisors thought a repetition of this language unnecessary, 
and certainly having once been applied to all the courts it should not thereafter 
be limited to any particular court unless the application of the statute was so 
limited by express words. 

It is submitted, for the reasons above given, that the Court of Appeals has 
abundant power under the principles of the common law, and under the Virginia 
statute, to correct the clerical errors complained of in the decree of June 15, 1900, 
and that such correction is necessary in order to carry out the express intention 
of the court. 

The following authorities were also cited as fully sustaining the right and duty 
of the court to grant the motion: Oromwell v. Bank of Pittsburgh, 2 Wall. Jr. 586; 
Rhodes v. Commonwealth, 15 Pa. St. 272; Palmer v. Lawrence. 5 N. Y. 455; Brady 
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v. Brason, 6 Ired. 425; Cook v. Moore, 100 N. C. 294 ; Summerlin v. Cowles, 107 
N. C. 

Mr. Charles U. Williams, for Glenn's Administrator. 

(Copy of the order of Supreme Court of Appeals on the foregoing petition. ) 
Virginia: In the Supreme Court of Appeals, held in the State Library Building, 
in the city of Richmond, on Thursday, the 6th day of November, 1900. 
Southern Railway Company, Appellant, 
against 
John Glenn, Jr., Personal Representative of John Glenn, deceased, Appellee. 
Upon a motion of the appellant, by counsel, to correct certain errors in the de- 
cree pronounced in this cause by this court at its place of session at Wytheville, 
on June 15th, 1900. 

On mature consideration of said motion, the prayer thereof is denied and said 
motion is dismissed. 

A copy — teste: 

Geo. K. Taylor, C. C. 



Lantz v. Massie's Executrix.* 

Supreme Court of Appeals : At Richmond. 
November 21, 1901. 

1. Estates — Vested remainder defeasible by condition subsequent. — A remainder so 

limited as to have a present capacity of taking effect in possession of a person 
in esse and ascertained, immediately upon the termination of the particular 
estate, is vested. And the fact that such a remainder is so limited that it 
may be divested, either in whole or in part, by reason of a condition subse- 
quent, will not prevent it from being a vested remainder. 

2. Wills — Case in judgment — Vested remainders-Sale by life tenant under Act of 

February 18, 1898. A testator devised realty to his wife " to have and to 
hold during her natural life, and then to be divided among my children by 
will or otherwise, as she may deem best and right." 
Held : 

1. The devise created a vested remainder in the children of the testator 
living at his death, the words "then to be divided - ' relating merely to the 
time of the enjoyment of the estate, and not to the time of the vesting of the 
interest. And the character of the remainder is not affected by the power of 
appointment. 

2. A sale of the land devised may be decreed upon the suit of the life ten- 
ant under Act of March 18, 1898. 

Appeal from a decree of the Circuit Court of Frederick county 
pronounced December 1, 1899, in a chancery cause therein pending 

* Reported by M. P. Burks, State Reporter. 



